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UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT

No. 95-5341
(CR-94-85)

United States of America,

Plaintiff - Appellee,

versus

Bobby E. Wesley,

Defendant - Appellant.

O R D E R

The Court amends its opinion filed April 17, 1996, and

reported at 81 F.3d 482, as follows:

On page 2, first full paragraph, line 6; page 2, second full

paragraph, line 2; page 2, third full paragraph, line 1; page 3,

text following first indented quotation, line 4; page 3, text fol-

lowing second indented quotation, line 5; and page 4, first para-

graph, line 6 -- the word "parole" in each instance is corrected to

read "probation."

For the Court - By Direction

/s/ Bert M. Montague



Clerk
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OPINION

LUTTIG, Circuit Judge:

Appellant Bobby E. Wesley pleaded guilty to embezzlement from
the Veterans' Administration, and was sentenced to three years proba-
tion. On March 8, 1995, a hearing was held to revoke his probation
because he failed to report to his probation officer, failed to maintain
his employment, and tested positive for cocaine six times. The next
day, Wesley's probation officer advised the court that Wesley had been
arrested for assaulting his common law wife, while drunk. Additional
revocation hearings were held in March and April 1995, and the court
sentenced Wesley to six months in prison plus three years supervised
release, with the special condition that he not consume any alcoholic
beverages while on supervised release. Wesley herein appeals.

I.

Wesley first argues that the district court lacks statutory authority
to impose supervised release upon revocation of probation. Because, at
the sentencing hearing, Wesley did not object to the imposition of
supervised release, we review for plain error the district court's
imposed sentence. Because the sentence was not error at all, and a
fortiori not plain error, we affirm. See United States v. McCullough,
46 F.3d 400 (5th Cir.), cert. denied, 115 S. Ct. 2597 (1995); United
States v. Hobbs, 981 F.2d 1198 (11th Cir.) (per curiam), cert. denied,
114 S. Ct. 103 (1993); United States v. Harrison, 815 F. Supp. 494
(D. D.C. 1993).

Revocation of probation is governed by 18 U.S.C. § 3565(a) (emphasis
added):1
_________________________________________________________________

1 Because Wesley's original offense was committed in May 1990, we
cite the statutory authority in effect at that time. Section 3565(a) has
since been amended somewhat ("resentence the defendant under sub-
chapter A" has replaced "impose any other sentence that was available
under subchapter A at the time of the initial sentencing"), but this amend-
ment does not at all alter the analysis herein.
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If the defendant violates a condition of probation .. ., the
court may, after a hearing . . ., and after considering the fac-
tors set forth in section 3553(a) . . .

. . .

(2) revoke the sentence of probation and
impose any other sentence that was available
under subchapter A at the time of the initial sen-
tencing.

Wesley argues that, because the provisions governing supervised
release appear in subchapter D, not subchapter A, supervised release
is unavailable as a sentence under section 3565 upon revocation of
probation.

The available sentences listed in subchapter A, which are refer-
enced in section 3565, are as follows:

(1) a term of probation as authorized by subchapter B;

(2) a fine as authorized by subchapter C; or

(3) a term of imprisonment as authorized by subchapter D.

18 U.S.C. § 3551(b) (emphasis added). Wesley contends that, because
supervised release is not a "term of imprisonment," and because there
is no other relevant reference to subchapter D in subchapter A,2 that
supervised release is not a sentence authorized upon revocation of
probation.

Wesley overlooks, however, that section 3583(a) of subchapter D
authorizes a sentencing court, "in imposing a sentence to a term of
imprisonment for a felony or a misdemeanor,[to] include as a part
_________________________________________________________________

2 18 U.S.C. § 3551(a), the opening section of subchapter A, does pro-
vide that defendants should be sentenced in accordance with the provi-
sions of "this chapter," not subchapter, but Wesley argues persuasively
that this general reference should not be considered an implicit expansion
of the more specific reference in § 3565 to subchapter A.
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of the sentence a requirement that the defendant be placed on a term
of supervised release after imprisonment." Id . (emphasis added).
Because supervised release is "part of" a sentence to a term of impris-
onment under subchapter D, it is one of the sentences authorized
under subchapter A, and therefore an authorized sentence upon revo-
cation of probation.3

II.

Wesley's second claim is that the district court abused its discretion
in ordering him to abstain from alcohol while on supervised release.
Again, because Wesley did not object, we review for plain error the
district court's imposition of this condition of Wesley's supervised
release. And again, the claimed error was not error at all, and a
fortiori not plain error. Section 3583(d) of Title 18 authorizes a dis-
trict court, in imposing supervised release, to order, with limitations
not relevant here, any of the conditions of probation, and "any other
condition it considers to be appropriate." One of the specifically
authorized conditions of probation is to order the defendant to "refrain
from excessive use of alcohol." 18 U.S.C. § 3563(b)(8); see also
U.S.S.G. § 5B1.4(a)(7).

Relying on United States v. Prendergast, 979 F.2d 1289 (8th Cir.
1992) (striking down as an abuse of discretion condition of supervised
release that defendant abstain from all alcohol), Wesley argues that
"the terms of supervised release must not involve a greater depriva-
tion of liberty than is reasonably necessary to effectuate the goals of
Congress and the Sentencing Commission," and that "[c]onditions
that restrict a probationer's freedom must be especially fine tuned."
Id. at 1293 (internal quotation marks omitted). In Prendergast, how-
ever, there was no evidence that the defendant had ever had any prob-
lems with alcohol abuse. Here, Wesley had been previously convicted
_________________________________________________________________

3 In addition, U.S.S.G. § 7B1.3(g)(1) provides, "[w]here probation is
revoked and a term of imprisonment is imposed, the provisions of
§§ 5D1.1-1.3 shall apply to the imposition of a term of supervised
release." Wesley argues that, because this guideline section became
effective after his original criminal offense was completed, it cannot
apply to him. To the extent, however, that the guideline merely incorpo-
rates existing statutory authority, Wesley's argument is unavailing.
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of being intoxicated and disruptive, J.A. at 106, had been previously
convicted of driving under the influence, J.A. at 106, had tested posi-
tive for drugs many times, and had just beaten his wife mercilessly
(with a steel-toed boot and a lamp) after getting drunk on whiskey and
beer, J.A. at 86-88.

Two circuits have upheld the same restrictions on supervised
release in similar circumstances, see United States v. Thurlow, 44
F.3d 46 (1st Cir.) (per curiam), cert . denied, 115 S. Ct. 1987 (1995);
United States v. Johnson, 998 F.2d 696 (9th Cir. 1993). Likewise, we
conclude here that the district court did not abuse its discretion in
ordering Wesley to abstain from alcohol as a condition of his super-
vised release.

CONCLUSION

The judgment of the district court is affirmed.

AFFIRMED
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